
~AT&T
Joan Marsh Suite 1000
Director 1120 20th Street NW
Federal Government Affairs Washington DC 20036

202 457 3120
FAX 202 457 3110

October28, 2002

Via ElectronicFiling

MarleneH. Dortch
Secretary
FederalCommunicationsConimission
~ l2~Street,SW, RoomTWB-204
Washington,DC 20554

Re: In theMatteroftheMergerofQwestCommunicationsInternational,Inc.
andU S WestInc., DocketCC-99-272

DearMs. Dortch:

On behalfof AT&T Corp., theattachedletteraddressedto MaureenDel Ducaofthe
FCC’sEnforcementBureauwasdeliveredto all addresseestoday.

Consistentwith Commissionrules,I amfiling oneelectroniccopyofthis notice
andrequestthat youplaceit in the recordoftheproceeding.

Sincerely,

JoanMarsh



- =AT&T

Aryeh S. Friedman Room 3A231
Senior Attorney 900 Route 202/206 North

Bedminster, NJ 07921
Phone: 908 532-1831
Fax: 908 532-1281
EMail: friedman@att.com

October28, 2002

VIA E-MAIL

MaureenDel Duca
DeputyChief, InvestigationsandHearingsDivision
FCC EnforcementBureau
~ l2~Street,S.W.
Washington,DC 20554

Re: In theMatterof theMergerof QwestCommunicationsInternational,Inc.
andU S WestInc., CC DocketNo. 99-272

DearMaureen:

In a filing recentlymadeto the Securitiesand ExchangeCommission(“SEC”),

Qwesteffectively admittedthat the contractualarrangementsat issuein this proceeding

were improperlyaccountedfor as“sales” andshouldhavebeenaccountedfor as“service”

agreements. This admissiondemonstrates,beyondthe shadowof a doubt, that Qwest

willfully andrepeatedlyviolatedboth the QwestMerger Orders1 andSection271. As in

1 MemorandumOp. andOrder,QwestCommunicationsInternationalInc. andUS

West,Inc. Applicationsfor TransferofControlofDomesticandInternationalSections
214and310AuthorizationsandApplicationto TransferControl ofa Submarine
CableLandingLicense,15 FCCRcd. 5376 (March10, 2000) (“March 10 Merger
Order”); MemorandumOp. andOrder,QwestCommunicationsInternationalInc. and
USWest,Inc. Applicationsfor TransferofControlofDomesticandInternational
Sections214and 310AuthorizationsandApplicationto TransferControlofa
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the Commission’srecentdecisionIn theMatter of SBCCommunications,Inc. Apparent

Liability for Forfeiture2 the Commissionshould delay no longer and should instead

penalizeQwestasrequestedinAT&T’sMay2, 2002Comments.3

1. Qwesthasadmittedthatthecontractualarrangementsat issuein this
proceedingwereimproperlyaccountedfor as “sales” andshouldhavebeenaccountedfor
asserviceagreements:

Qwest, in its September 23, 2002 Form 8K filed with the SEC,4 disclosed that “in

connectionwith thecompany’srestatementof its financialstatementsfor 2000and2001,

theapproximately$531 million in revenuepreviouslyrecognizedfrom the[] salesof

optical capacityassetsfor cash”5 — which would includetheopticalcapacityIRUs at issue

SubmarineCableLandingLicense,15 FCCRcd 11909(June26, 2000)(“June 26
Merger Order”) (collectivelythe “QwestMergerOrders”).

2 ForfeitureOrder,FileNo. EB-Ol -1H-0030(rel. Oct. 9, 2002),(hereinafterthe “SBC

Forfeiture Order”).
~ AT&T’s May2, 2002Commentsat 32-33,requestingthat: (a) Qwestshouldrefundto

customersanyrevenuesassociatedwith theunlawful transactionsandbe requiredto
senda letterto thosecustomersnotingthat QwestviolatedSection27; (b) Qwest
shouldceaseusing lit fiber CapacityIRUs (and/ormisdesignatingsuchtraffic as
“corporatecommunicationstraffic) to circumventits obligationsundertheQwest
MergerOrdersandSection271; (c) theCommissionshouldimposethemaximum
fine for eachviolation (andthereareseparateviolationsfor eachtransaction
involved); and(d) theCommissionshouldadviseimpactedstatesaboutthe scopeand
natureofthe Commission’sinvestigation. AT&T furtherrequestedthatthe
Commissionshouldopenaninvestigationinto thetruthfulnessof statementsmadeby
Qwest(aswell asmaterialomissions)duringthemergerproceedings.

‘~ See,
http://www.sec.gov/Archives/edgar/data/l037949/000101905602000675/ex99_1.txt
and
http://www.sec.gov/Archives/edgar/data11037949/000101905602000675/0001019056
-02-000675-index.htm seealso,COMMUNICATIONSDAILY’S WASHINGTON
TELECOMNEWSWIREOctober 1, 2002, 5:45 p.m. ET (similar testimony by
Qwest’sChiefFinancialOfficerOrenSchafferbeforetheHouseCommerceOversight
Subcommittee).

~ The referenceto “cash” is apparentlyto distinguish“non-swap”from “swap”
transactions;the lattermayraiseadditional accountingissues.
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in thisproceeding— “may requireadjustment”— thatis, asdisclosedin apreviousQwest

SECfiling, will bereclassifiedfrom “sales”to “operatingleasesor servicescontracts.”6

This admissionrelatesdirectlyto thisproceedingbecauseQwest’skey defenseof

its lit fiber capacityIRUs at issueherehasbeenthattheywere“propertytransfers”or

“conveyance”of“facilities” andnotoperatingleasesor servicescontracts.7 Qwest’s

admissionnowdemonstratestheabsenceofanybasisfor this defense;thatis, its prior

assertionsthattheselit fiber capacityIRUs were“propertytransfers”is simply false.

2. Thisadmissiondemonstratesthat Qwest“willfully andrepeatedly”and
substantiallyviolatedboth theJune26MergerOrder andSection271.

Qwest’s admission concedes substantial non-compliance with a clear and

unambiguousmergercondition which was designedto insure compliancewith Section

271. Specifically, Qwestagreed,asa conditionfor obtainingtheCommission’sapproval

of its mergerwith US West,that it would “sell to TouchAmerica all retail andwholesale

private line voice anddataserviceswherea circuit providedto a customercrossesa U S

WEST LATA boundary,and will receiveno revenuesfrom thesein-region interLATA

services”(emphasisadded).8 This languagecouldn’t be clearer— Qwestcouldreceiveno

revenuesfrom retail and wholesaleprivate line voice and dataserviceswhere a circuit

providedto a customercrossesa U S WEST LATA boundary. Yet that is preciselywhat

6 See,Qwest’spressreleaseonJuly 28, 2002,

http://biz.yahoo.com/prnews/020728/1asu003_1.html,includedin its Form 10K
AnnualReportfor 2001 filing it madethenextday,
http://www.sec.gov/Archives/edgar/data1l037949/000101905602000537/0001 019056
-02-000537-index.htm (Qwest states that, in some instances, the “optical capacity
asset sales” shouldhavebeen“insteadtreatedasoperatingleasesor services
contracts.”).

~ Letter from ArthurAnderson LLP to Ms. Dorothy Atwood, Chief, CommonCarrier
Bureau,datedJune6, 2001,Findings2 and7; Seealso, TouchAmerica,Inc. v. Qwest,
CommunicationsInternational,Inc., File No. EB-02-MD-003,AmendedAnswerof
DefendantsQwestCommunicationsInternational,Inc., QwestCorporation,andQwest
CommunicationsCorporation(“Qwest”), ¶IJ 1, 84, 88; Qwest’sAugust9, 2002Briefat
2-3 andQwestJune28 2002Filing at 3.
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Qwest now admits it has done, receiving revenuefrom the provisioning of in-region

interLATA services(not the saleof assets)which Qwest has separatelycalculatedas

approximately$261 million sinceJuly 1, 2000.~That is, Qwestreceivedsubstantialin-

region interLATA revenuein violation of the expressand unambiguousterms of this

conditionandin violation ofSection271.

3. The Commissionshoulddelay no longer and should insteadimposethe
penaltiesrequestedbyAT&T.

Under Section503(b)(1)oftheCommunicationsAct, anypersonthat “willfully or

repeatedly”fails to comply substantiallywith the terms and conditions of any license,

permit; certificate,or other instrumentissuedby the Commissionshall be liable to the

United Statesfor a forfeiture penalty. This would include violations of mergerorder

conditionssuchastheconditioncitedabove.’0

Qwesthasitself assertedthatits decisionto sell (andreceivein-regioninterLATA

revenuesfrom) these “lit fiber capacity IRUs” that are now concededto be service

agreementsin violation ofthemergerconditions,“was consciousanddeliberate,”thatis,

it acted “willfully” within the meaningof Section503(b)(2)(B)of the Communications

Act.’2 Moreover,it did so“repeatedly”notonly in thatit enteredintosham“IRUs” with at

8 Thiswasa conditionto theCommission’sapprovalofQwest’s divestitureto Touch

America,June26MergerOrderat¶ 13 (furtherprovidingthatthis would resultin its
compliancewith therequirementsofSection271)seealso, id., ¶IJ 8-9,whichwas,in
turn, aconditionto the Commission’sapprovalofQwest’smergerwith US West,
March10MergerOrder¶~f64, 67 and70.

~ Qwest’sAnswerto the IRUformalcomplaint¶ 175.
10 SBCForfeiture Order.
~ Qwest’sAnswerto the IRUformalcomplaint,¶ 94.
12 SBCForfeiture Order, ¶ 21(”theword ‘willfully,’ asemployedin section503(b)of

theAct doesnotrequireademonstrationthat apartyknewit wasactingunlawfully,
but only thatit knewit wascommittingtheactsin questionconsciouslyand
deliberately,andthatthe actswerenot accidental”citationsomitted).
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leastsevenprivateandnumerousgovernmentalentities,’3but that it did so in multiple in-

regionstates.’4And asshownabove,Qwest’sfailureto complywas “substantial.”

Accordingly,weanticipatethat theCommissionwill proceedwith all duehasteto

imposethepenaltiespreviouslyrequestedby AT&T.

Sincerely,

AryehFriedman

cc: Mark Stone
AnthonyDale
JonathanS. Marashlian
JohnC. Keeney

13 AT&T’sMay2, 2002Commentsat 10-il andnotes37-38;at leasteightmore
unaffiliatedprivateentitieswereprovidedinterLATA servicethroughthe guiseof
“corporatecommunications.”Id. at 24.

14 SBCForfeiture Order, ¶ 21.
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